STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ASSOCI ATED MARI NE | NSTI TUTES, )
| NC. , )
. )
Petiti oner, )
)
VS. ) Case No. 99-4165F
)
DEPARTMENT OF REVENUE, )
)
Respondent . )
)
FI NAL ORDER

Petitioner has presented this case to Robert E. Meal e,
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings, through a Motion for Attorneys' Fees and Costs filed on
Oct ober 1, 1999.

APPEARANCES

For Petitioner: Emly S. Waugh
Ausl ey & McMil | en
Post O fice Box 391
Tal | ahassee, Florida 32302-0391

For Respondent: Kevin J. ODonnel
Ruth Ann Snmith
Assi stant CGeneral Counsels
Depart nent of Revenue
Post O fice Box 6668
Tal | ahassee, Florida 32399-6668

STATEMENT OF THE | SSUE

The issue is whether Petitioner is entitled to its
attorneys' fees and costs associated with this case and an

associ ated case, DOAH Case No. 99-1679RX, in which Petitioner



obtained a final order fromthe sane Adm nistrative Law Judge
invalidating two rules promul gated by Respondent.

PRELI M NARY STATEMENT

After prevailing in a rule challenge, Petitioner has
comenced the present proceeding for attorneys' fees and costs
under Section 120.595(3), Florida Statutes. The final order
invalidating the challenged rules determ ned that the rules,
whi ch provided an exenption fromthe sales and use tax, were
invalid exercises of delegated |egislative authority because the
exenption rules were narrower than the exenption statute on which
t hey were based.

Petitioner has requested a hearing, but only for the purpose
of presenting "oral argunent." Respondent has not requested a
hearing of any sort. The parties do not dispute the basic facts
of the case. Although they dispute the ultimate facts and
inferences to be drawn fromthe basic facts, the parties have not
requested an evidentiary hearing, evidently in recognition of the
fact that such a hearing would serve no useful purpose. The
parties have filed a notion, response, and reply concerning the
claimfor attorneys' fees and costs. Concluding that a hearing
for the presentation of |egal argunent is unnecessary, the
Adm ni strative Law Judge denies Petitioner's request for such a

heari ng.



FI NDI NGS OF FACT

1. Petitioner was the prevailing party in DOAH Case
No. 99-1679RX. In that case, Petitioner proved that Rules
12A-1.001(3)(b) and 12A-1.001(3)(q), Florida Adm nistrative Code,
whi ch provi ded an exenption fromthe sales and use tax for
certain organi zations providing certain services to mnors (M nor
Organi zations), were an invalid exercise of delegated |egislative
authority because the exenption in the rule covered only
purchases by M nor Organi zations and the exenption in the
statutes covered purchases and sales by Mnor O ganizations.

2. The sole issue in this case is whether Respondent's
position in defending the challenged rules was substantially
justified. Anong other things, Respondent has conceded t hat
Petitioner's clai mexceeds $15, 000.

3. In the rule challenge, the Adm nistrative Law Judge
reviewed the | anguage chosen by the legislature to create
exenpti ons based on a sale, a purchase, the identity of the
purchaser, the identity of the seller, and the identity of the
item purchased or sold. The Adm nistrative Law Judge concl uded
that the "plain nmeani ng" of the statute was to exenpt purchases
and sales by Mnor O ganizations.

4. As Petitioner notes in its notion, Respondent had
al ready pronulgated a rule conferring the broader exenption for

purchases and sal es by certain nursing honmes, which were the



beneficiary of a statutory exenption stated in the sane | anguage
as that applying to M nor Organizations.

5. However, several other rules, construing the sane
statutory | anguage governing other types of entities, recognized
only the narrower exenption extended to M nor O ganizations.

6. In one instance, the | egislature exenpted the purchases
and sales by one type of entity in different, arguably stronger
| anguage. Additionally, Respondent defended its interpretation
in the rule challenge largely in reliance upon | egislative
hi story, which, at |east by negative inplication, was not
i nconsi stent with Respondent's position.

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter. Sections 120.57(1) and 120.595(3),
Florida Statutes. (Al references to Sections are to Florida
Statutes.)

8. Petitioner is entitled to its attorneys' fees and costs,
pursuant to Section 120.595(3), unless Respondent can show t hat
its actions were "substantially justified." Respondent has nade
such a showing in this case, so Petitioner is not entitled to its
attorneys’ fees and costs.

9. Recent case |aw rejecting defenses of substanti al
justification involve agency action nmuch less justifiable than
Respondent’s action in the rule challenge. In Helny v.

Depart ment of Busi ness and Professional Regul ation, 707 So. 2d




366 (Fla. 1st DCA 1998), which is cited by Petitioner, the
probabl e cause panel of the Board of Veterinary Medicine found
probabl e cause against a veterinarian who was working at a
veterinarian's office while his |license was suspended. 1In a

di scussion that the court |abeled "cursory"” and denonstrating "no
meani ngful inquiry into the applicable facts and | aw," the panel
i nexplicably omtted any nention of the statutory definition of
"i mmedi at e supervision” or the effect of the presence of a
licensed veterinarian on the sane premses. |In rejecting the
agency's substantial justification defense, the court noted the
evi dent preoccupation of the panel wth the appropriate penalty,
at the expense of any consideration of liability.

10. In Departnent of Health and Rehabilitative Services v.

Sout h Beach Pharnmacy, Inc., 635 So. 2d 117 (Fla. 1st DCA 1994),

t he agency prosecuted a Medicaid rei nbursenent case against a
pharmacy in reliance upon the findings of an independent auditor,
but without first confirmng with a single Medicaid patient if
t he nedi cati on had been dispensed or with a single physician if
the medi cati on had been prescribed. The court also rejected this
agency's substantial justification defense.

11. The cited cases involve facts that do not rise to
substantial justification. The facts in this case involve not
merely much greater justification than the facts in the cited

deci sions, but they reveal substantial justification because



Respondent defended its rules with a reasonable basis in fact and
I aw.
12. Petitioner's argunent in reliance upon the "plain
meani ng" | anguage in the final order invalidating the rules
overl ooks the judicial rule of statutory construction favoring

| egi slative intent over plain nmeaning. In Dreason v. Florida

Department of Corrections, 705 So. 2d 1374 (Fla. 1998), the

Florida Supreme Court recently expressed this rule of
construction as follows:

the primary and overriding consideration in

statutory interpretation is that a statute

shoul d be construed and applied so as to give

effect to the evident intent of the

| egi sl ature regardl ess of whether such

construction varies fromthe statute's

literal nmeaning.

13. Thus, the "plain neaning" of the statutory exenption

did not necessarily deprive Respondent of substanti al
justification for its position, especially given the previously
mentioned legislative history. |In addition to this legislative
hi story and the other textual reasons already noted in support of
Respondent's position, the |anguage of the statutory exenptions
in the exenption subsection at issue resists easy interpretation
at tinmes. Reflective of the patchwork quality of the
draftsmanshi p that has evol ved over 50 years of |egislative
additions, deletions, and nodifications to the Florida Revenue

Act of 1949, especially awkward features of the statutory

exenptions to the sales and use tax are their haphazard



organi zati on and use of different |anguage to confer the sane
type of exenption to different entities or itens.

14. Based on all of the circunstances, Respondent had
substantial justification to construe the statute so as not to
extend the exenption to sales by M nor Organizations.

15. This order is not intended to provide Respondent with
future immunity fromclains for attorneys' fees and costs
foll ow ng unsuccessful attenpts to defend simlar exenption rules
that invalidly restrict simlar exenption statutes. Absent
judicial intervention to reverse erroneous adm nistrative
determ nations of the invalidity of particular exenption rules or
| egislative intervention to restore the narrower scope of
speci fic exenptions, Respondent's future defense of such
exenption rules may or may not be substantially justified,
dependi ng upon consideration of all relevant circunstances,

i ncl udi ng what may reasonably be expected in terns of
Respondent' s evol vi ng under standi ng of the scope of specific
exenpti on statutes.

ORDER

It is
ORDERED t hat the Mdtion for Attorneys' Fees and Costs is

deni ed and the case is disni ssed.



DONE AND ORDERED this 28th day of Cctober, 1999, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

Emly S. Waugh
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Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 28th day of Cctober, 1999.

Post O fice Box 391
Tal | ahassee, Florida 32302-0391

Kevin J. ODbonnel

Ruth Ann Smith

Assi stant CGeneral Counsels
Depart nent of Revenue
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NOTI CE OF RIGHT OF JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review. Review proceedi ngs are governed by the
Florida Rules of Appellate Procedure. Such proceedi ngs are
comenced by filing one copy of a Notice of Appeal wth the
agency clerk of the D vision of Adm nistrative Hearings and a
second copy, acconpanied by filing fees prescribed by law, with
the District Court of Appeal, First District, or wwth the
District Court of Appeal in the appellate district where the
party resides. The Notice of Appeal nust be filed within 30 days
of rendition of the order to be revi ened.



